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ment. The list includes orders issued before 5 July 1957. 
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LCDR George E. Kennedy, USNR, from COM 3 to NTC, 
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CDR William M. Mark, USNR, from COM 3 to COM 11. 
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NAV to CINCNELM. 

CDR Paul M. Owen, USN, from COMSUBLANT to 
JAG School (Army), Charlottesville. 

CDR James C. Page, USN, from NTC, San Diego, to 
NAVBASE, Mare Island. 

LTJG Richard M. Phillips, USNR, from SCOLNAV- 
JUSTICE, Npt., R. I., to COM 13. 

ENS Bichard A. Reid, USNR, from COMDESLANT to 
COM 9. 

CDR Charles E. Rice, Jr., USN, from OLL, Washington, 
to COMDESLANT. 

LTJG James Leo Ryan, USNR, from SCOLNAVJUS- 
TICE, Npt., R. I., to MCB, Camp Pendleton. 

LCDR Richard C. Stacer, USNR, from COM 13 to 
NAVSTA, Tongue Point. 

CDR Leland P. Stallknecht, USN, from COM 9 to 
ADCOM NTC, Great Lakes. 

LT John W. Williams, USNR, from JAG to PRNC. 

CDR Kenneth F. Williams, USNR, from NAS, Barbers 
Point, to COM 3. 
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DEPOSITIONS 


MAJOR ROBERT S. STUBBS, II, USMC 


This is the first of a series of articles on the subject 
of depositions. A second article discussing the 
taking of depositions will appear in a forthcoming 
issue of the Journal. 


E SIXTH AMENDMENT TO OUR CON- 
STITUTION provides that the accused in all 
criminal prosecutions shall have the right to be 
confronted with the witnesses against him. It 
would thus appear that the use of a deposition— 
the testimony of an absent witness—in a court- 
martial proceeding would run counter to our 
basic law. The right is not really one of sub- 
stance, but rather one of procedure, confronta- 
tion being preserved by an opportunity to 
cross-examine. Such a procedural process is 
governed by the dictates of Congress. Thus, 
pursuant to Article 49 of the Uniform Code of 
Military Justice, depositions may be received 
in evidence.’ 

The Court of Military Appeals, in analyzing 
the intent of the Congress in permitting the use 
of depositions, concludes: 

“* * * [T]he broad use of depositions 
against a defendant in criminal cases is pe- 
culiar to military law, and * * * it arises 
justifiably from difficulties in obtaining wit- 
nesses—which difficulties are unique to law 
administration in the Armed Forces.” ® 
Since the taking and use of depositions in mili- 

tary criminal law is governed by Article 49 of 
the Uniform Code, an examination of the sub- 
ject and the cases which interpret the basic law 
should be made against the background of the 
Code provisions themselves. 

Article 49 (a) provides for the taking of de- 
positions after charges have been signed and 
for the designation, by an authority competent 
to convene a court-martial for the trial of such 
charges, of personnel to take the deposition. 

1. CGCM 9772, Gomes, 6 CMR 479, aff’d, U. S. v. Gomes, 3 USCMA 


232, 11 CMR 232; ACM 4601, Froehlich, 3 CMR 578, pet. rev. 
glen., 3 CMR 151. 

2. From some early decisions, the feeling is inescapable that some 
boards of review considered this “derogation” of the constitu- 
tional right of the accused to be confronted with the witnesses 
against him a legal abomination to be judicially legislated from 
the court-martial scene. 

3. U. S. v. Drain, 4 USCMA 646, at 648, 16 CMR 220, at 222. In 
U. S. v. Sutton, 3 USCMA 225, 11 CMR 225, the Court further 
notes that under wartime conditions, the transportation of wit- 
nesses might interfere with their tactical use and their units’ 
efficiency, and, if adopted, in peace or war, might elevate the 
role of witness to one of “commercial tourist,” all with the pos- 
sibility of doing grave injustice to the military criminal system. 
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The taking of depositions in the pretrial stage 
of proceedings is possible at the instance of the 
government or the accused and, in addition, of 
the convening authority upon being advised by 
any accuser, investigating officer, or commander 
to whom the charges are forwarded that a ma- 
terial witness, then available, may be absent 
at the time of trial.t The action of the conven- 
ing authority in directing the taking of a dep- 
osition is an administrative act, and the fail- 
ure of a deposition to show such direction, in 
the absence of an objection on the ground of 
a failure to give reasonable notice, will not 
operate to exclude the receipt of the deposi- 
tion at a subsequent trial.° The officers desig- 
nated to take the deposition are usually the 
trial and defense counsel of an existing court, 
but any officers may be assigned. There is no 
requirement that they be qualified lawyers, but 
if the deposition should be later offered at a 
general court-martial, then, to be admissible, 
it must appear that the accused was repre- 
sented by qualified counsel. No requirement 
exists that the counsel who represents the ac- 





4. Par. 30e, MCM, 1951; ACM 11127, Parrish, 21 CMR 639. The 
pretrial investigating officer is specifically instructed so to advise 
the convening authority. Par. 34d, MCM, 1951. 

5. ACM 11938, Gunnels, 21 CMR 925; ACM 9515, Dowling, 18 CMR 
670; NCM 203, Leonard, 9 CMR 580. The authorization of the 
convening authority should, however, appear on the deposition 
itself or in some way other than an unsworn statement of trial 
counsel. CGCMS 19442, Johnson, 4 CMR 496. An order by the 
staff legal officer to a trial counsel authorizing the taking of a 
deposition may be construed as emanating from the convening 
authority. CM 357297, Hansen, 8 CMR 231. See, U.S. v. Valli, 
7 USCMA 60, 21 CMR 186, where there was no order of any kind. 
The prior consent of the convening authority to the taking of 
a deposition is not essential, but he may forbid either party from 
so doing for good cause. U.S. v. Ciarletta and Martin, 7 USCMA 
606, 23 CMR 70. 

6. U. S. v. Miller, 7 USCMA 23, 21 CMR 149; U. S. v. Drain, 4 
USCMA 646; U. S. v. Sutton, 3 USCMA 225, 11 CMR 225; ACM 
9391, Wells, 18 CMR 592; ACM 8920, Bridges, 17 CMR 582; ACM 
9347, Kennedy, 17 CMR 767. A recommended procedure for 
designation of counsel for the taking of a deposition and for 
showing participation by counsel is contained in Wells, supra. 
No formal designation of an accused’s representative is required 
so long as it apvears that he was, in fact, represented. ACM 
9442, Shade, 18 CMR 536, pet. rev. den., 18 CMR 333; CM 349600, 
Chaput, 7 CMR 164, reversed on other grounds, U. S. v. Chaput, 
2 USCMA 127, 7 CMR 3. Sut see, U. S. v. Miller, supra, where 
the accused already had a counsel of his own selection. The gov- 
ernment representative at the taking of the deposition need not 
be a qualified lawyer, even where the deposition is offered at a 
general court-martial. Wells, supra. An officer designated to 
represent the government in a deposition is, in effect, a trial 
counsel, for his duties at the time of the taking of a deposition 
are identical with those of a trial counsel in the examination 
of witnesses at a trial. ACM 10420, Hounshell, 19 CMR 906, 
aff’d and reversed in part on other grounds, U. S. v. Hounshell, 
7 USCMA 3, 21 CMR 129. 








cused at the taking of a deposition also appear 
for him at the trial.’ 

Once trial is commenced, either party may 
request continuances for the purpose of obtain- 
ing depositions from absent witnesses. This 
request is directed to the discretion of the presi- 
dent of a special court-martial, subject to ob- 
jection by members, or to that of the law offi- 
cer. If the expected testimony is shown to be 
material and there is no lack of due diligence 
on the part of counsel, the request should be 
granted.? Delays in the course of the trial, dur- 
ing which prospective witnesses may become 
subsequently unavailable, will also justify the 
taking of depositions.’ The functionary to 
whom the motion is directed will authorize or 
refuse to permit the taking of the requested 
depositions.” 

Article 49 (b) states that reasonable notice 
of the taking of a deposition must be given to 
every other party by the party requesting the 
deposition. 

The lack of the due notice here required may 
be raised as an objection at the time of the 
taking of a deposition, but absent such objec- 
tion there is a waiver which cannot forestall 
receipt of the deposition in evidence, there be- 
ing no other ground for exclusion.” 

A deposition may be obtained from one iden- 
tified by job, position, or by specific facts of 
which he has knowledge rather than name, and 
the absence of an objection will be treated as a 
waiver thereof at the time of trial. The de- 
scription employed must fairly identify a spe- 
cific person. But there is no waiver or rea- 
sonable notice where a deponent in a position 





7. U. 8. v. Sutton, 3 USCMA 220, 11 CMR 220; ACM 9469, Rogers, 
18 CMR 513, pet. rev. den., 18 CMR 333. 

8. ACM 10050, Graalum, 19 CMR 667, pet. rev. den., 19 CMR 413; 
ACM 6189, Lineberry, 8 CMR 767. 

9. U. S. v. Duffy, 3 USCMA 20, 11 CMR 20. 

10. ACM 11127, Parrish, 21 CMR 639; CM 357297, Hansen, 8 CMR 
231. 

11, U. S. v. Ciarletta and Martin, 7 USCMA 606, 23 CMR 70; ACM 
9515, Dowling, 18 CMR 670; ACM 4993, Cantrell, 5 CMR 823, 
pet. rev. den., 5 CMR 130. Notice is ble if the d, 
in consultation with his counsel, has sufficient time to examine 
the interrogatories, to note objections, and to prepare cross-in- 
terrogatories, ACM 4248, Stewart, 3 CMR 690; there is no rea- 
sonable notice where there was no opportunity to submit cross- 
interrogatories or for the accused to consult with his counsel rel- 
ative to the taking of the deposition, CM 357581, Johnson, 8 
CMR 368, pet. rev. den., 9 CMR 139. Im a leading case, the 

d had d civilian counsel. An oral deposition was 
ordered, but neither the accused nor his individually selected 
counsel was notified. An appointed def 1 represented 
the accused at the taking of the deposition, but there was noth- 
ing to indicate that he had any prior opportunity to consult 
with the accused. The deposition was held inadmissible. U. S. 
v. Miller, 7 USCMA 23, 21 CMR 149. 

12. ACM 6582, Kelley, 11 CMR 721, pet. rev. den., 12 CMR 204; ACM 
6389, Costa, 10 CMR 758; ACM 5336, MacGlashen, 5 CMR 690; 
ACM 4887, McQuaid, 5 CMR 525, pet. rev. den., 5 CMR 130. 











different from that described in the request pur- 

ports to testify." 

Persons who are competent to take a depo- 
nent’s testimony and authenticate the record 
thereof are defined in Article 49 (c). 

A failure to object to the introduction of a 
deposition on the ground that it was not taken 
before a proper officer may be regarded as a 
waiver of that objection so long as the officer 
who actually took the deposition was authorized 
to administer oaths..* There must be some 
third party other than trial and defense coun- 
sel, however, to preside over the taking of the 
deposition.” 

A deposition may be taken in a foreign 
country.’® 

There is no requirement that the accused be 
present at the taking of a deposition, whether 
oral or written, but he must be identified, either 
by the deponent if he is present or by a photo- 
graph or other means if he is absent.” 

The stature of the officer taking a deposition 
has been described in a board of review de- 
cision: 

“A military or civil officer named to take a 
deposition for use in a court-martial case is 
not appointed to act judicially; his function 
is, in the main, only ministerial. He is not 
a member of the court and has no power to 
vote. He cannot judicially control counsel in 
the examination of witnesses, nor rule upon 
questions affecting the competency of the wit- 
ness or the admissibility of evidence. * * * 
[A]n officer appointed to take a deposition 
on oral examination should refrain from ex- 
amining the witness in cases in which officers 
have been detailed to represent both sides in 

13. ACM S-3638, Fulton, 6 CMR 546. 

14, ACM 6532, Kelley, 11 CMR 721; ACM 4993, Cantrell, 5 CMR 823; 
ACM 5161, Butcher and West, 5 CMR 634. Thus, a defense 
counsel, CM 364834, Stringer, 12 CMR 460, reversed on other 
grounds, U. S. v. Stringer, 5 USCMA 122, 17 CMR 122, or a trial 
counsel, ACM 10420, Hounshell, 19 CMR 906; CM 349600, Chaput, 
7 CMR 164, reversed on other grounds, U. S. v. Chaput, 2 
USCMA 127, 7 CMR 3, may take the deposition, although the 
latter is disqualified if he is a party to the trial in which the 
deposition is to be used, NCM 114, Johnson, 3 CMR 448. If the 
officer who took the deposition is not authorized to administer 
oaths, the deposition then amounts to nothing more than un- 
sworn testimony. The purported deposition, however, may still 
amount to a stipulation. CGCMS 19369, Branigan, 3 CMR 515; 
cf., U. 8. v. Valli, 7 USCMA 60, 21 CMR 186. Failure to swear a 
reporter does not invalidate a deposition. ACM 8891, Williams, 
16 CMR 717; ACM 8320, Kopp, 15 CMR 815. 

15. CGCMS 19442, Johnson, 4 CMR 496. 

16. CM 364834, Stringer, 12 CMR 460, reversed on other grounds, 
U. S. v. Stringer, 5 USCMA 122, 17 CMR 122; CM 349600, 
Chaput, 7 CMR 164 reversed on other grounds, U. S. v. Chaput, 2 
USCMA 127, 7 CMR 3. 

17. U. 8. v. Miller, 7 USCMA 23, 21 CMR 149; U. S. v. Sutton, 3 
USCMA 220, 11 CMR 220; CM 364834, Stringer, 12 CMR 460; 


CGCMS 19442, Johnson, 4 CMR 496; NCM 114, Johnson, 3 CMR 
448, 
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propounding the oral questions in accordance 

with the normal procedure.” * 

The statutory restrictions on the use of depo- 
sitions in courts-martial are set forth in sec- 
tions (d), (e), and (f) of Article 49. In gen- 
eral, they fall into two classes—the unavaila- 
bility of the deponent witness and the offense 
upon which the accused is to be tried. 

The first predicate of admissibility is the un- 
availability of the witness. This unavail- 
ability is generally shown by the certificate 
of the officer who took the deposition or by other 
evidence presented by the party offering the 
deposition. Counsel’s unsworn statement is 
sufficient to establish the absence of the de- 
ponent.’® Once objection to counsel’s statement 
is made, however, then one of the conditions 
enumerated in subsections (1), (2), and (3) of 
Article 49 (d) must be shown to exist by com- 
petent evidence.”° 

Where the basis of unavailability is residence 
outside of the state where the court is sitting, 
the deposition is not rendered inadmissible be- 
cause the deponent is within 100 miles of the 
place of trial." If the absence of the deponent 
is based either on foreign residence or distance 
greater than 100 miles, that condition having 
been shown to exist at the time of the taking 
of the deposition will be presumed to have con- 
tinued until the time of the receipt in evidence 
of the deposition.22 This presumption is, of 
course, rebutted by the physical presence of the 
witness at the trial; and receipt of a deposition 
of that witness is error.** But an appearance 
of the witness at the place of trial subsequent 
to the admission of the deposition, such being 
unknown to the party offering the deposition 
18. CGCM 9776, Riley, 6 CMR 471, at 472. 

19. ACM 11938, Gunnels, 21 CMR 925; ACM S-1681, Arizona, 1 CMR 
725. As a matter of good trial practice, however, the party 
offering a deposition ought to show affirmatively that its ad- 
mission is authorized. CGCM 9814, Martin, 16 CMR 446. 

20. CM 359439, Plant, 8 CMR 384. To show unavailability by an 
indication that the deponent’s whereabouts are unknown, 
there must be affirmative evidence of due diligence to locate 
the witness on the part of the trial counsel. Mere failure to 
locate the witness is insufficient. U.S. v. Miller, 7 USCMA 23, 21 
CMR 149. It is reasonable and logical to assume that one who 
is separated from the military will return to his home when he 
has the funds and sufficient time has elapsed to permit the 
journey. Thus, a payment of mileage to a discharged service- 
man to a place 100 miles away from the place of trial and a 
period of two weeks from discharge to trial will suffice to show 
unavailability of the deponent. U.S. v. Ciarletta and Martin, 
7 USCMA 606, 23 CMR 70. 

21. NCM 231, Chapman, 11 CMR 639. 

22. U. S. v. Stringer, 5 USCMA 122, 17 CMR 122; U. S. v. Jester, 
4 USCMA 660, 16 CMR 234; CGCM 9814, Martin, 16 CMR 446; 


ACM 5408, Howard, 7 CMR 553. 
23. U. S. v. Barcomb, 2 USCMA 92, 6 CMR 92. 
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and to the court, does not require that the de- 

position be stricken from the record.* 

If the use of the deposition is premised on the 
nonamenability of the deponent to process, 
there must be a showing that the witness re- 
fuses to appear to testify. In the absence of 
such a showing, after proper objection, receipt 
of the deposition is error.*5 

Turning now to the limitation on use of de- 
positions imposed by the type of offense, the 
Code provides specifically that a deposition is 
inadmissible in a capital case. It is possible, 
however, as indicated in Article 49 (f), to in- 
troduce a deposition in such a case if the con- 
vening authority has directed that the offense 
be treated as noncapital.* If the accused ex- 
pressly consents to receipt of the deposition, 
then it may also be received.”” If, in a capi- 
tal case, the foregoing conditions are not met, 
the receipt of a deposition used against the 
accused will be error; and if the evidence dis- 
closed in the deposition is necessary to sup- 
port a conviction, the error will be prejudicial.” 
Reduction of a guilty finding in such a case to 
one of a lesser included offense will not cure 
the error where the deposition evidence is re- 
quired to support the finding on the lesser in- 
cluded offense.”° 

In a trial upon two or more specifications, 
the proceedings as to each constitute a separate 
case. Thus, if a deposition relating to a non- 
capital offense is received in a trial which also 
involves a capital offense, there is no error un- 
less the evidence in the deposition also pertains 
to the capital offense. Instructions limiting 
the application of the deposition evidence to the 
24, ACM 7165, Duff, 12 CMR 802, pet. rev. den., 15 CMR 142. 

25. U.S. v. Stringer, 5 USCMA 122, 17 CMR 122. 

26. U. S. v. Horner, 2 USCMA 478, 9 CMR 108; U. S. v. Young, 
2 USCMA 470, 9 CMR 100. Approval by the convening authority 
of a recommendation by his staff legal officer that a case be 

idered ital, this action accompanying the charges, 
is sufficient to reduce a capital case to a noncapital one, even 
though the convening authority’s action in this regard is not 
shown in his referral of the case for trial. U. S. v. Anderten, 

4 USCMA 354, 15 CMR 354. 

27. U. S. v. Horner, 2 USCMA 478, 9 CMR 108; U. S. v. Young, 
2 USCMA 470, 9 CMR 100. Consent must be clear and unequiv- 
ocal. Mere failure to object or even an expression of no objec- 
tion by counsel is insufficient. U.S. v. Young, supra; CM 347025, 
Anderson, 1 CMR 345, pet. rev. den., 1 CMR 99. Receipt of a 
deposition upon the accused’s express consent may, in effect, be 
equated to a stipulation of the deponent’s testimony. Cf., ACM 


4891, Leschuck, 3 CMR 803; CGCMS 19369, Branigan, 3 CMR 
515. 

28. U. S. v. Drain, 4 USCMA 646, 16 CMR 220; U. S. v. Aldridge, 4 
USCMA 107, 15 CMR 107; U. S. v. Horner, 2 USCMA 478, 9 
CMR 108; U. S. v. Young, 2 USCMA 470, 9 CMR 100; CM 
370715, Dill, 15 CMR 468; CM 354897, Hunter, 6 CMR 172, pet. 
rev. den., 7 CMR 84; CM 347025, Anderson, 1 CMR 345, pet. rev. 
den., 1 CMR 99. 

29. U.S. v. Aldridge, 4 USCMA 107, 15 CMR 107. 














noncapital offense are required only if the evi- 

dence is also relevant to the capital offense.*° 

A deposition itself as an item of evidence is 
subject to the rules governing documentary evi- 
dence. Matter contained within the document 
is likewise governed by the same rules of evi- 
dence which apply at the trial. The document, 
to be properly before the court, must be offered 
in evidence, admitted, and attached as an ex- 
hibit." Evidence contained in a deponent’s 
answer, which is objectionable, may be excluded 
upon proper objection; * but if the testimony 
offered at trial was subject to objection at the 
time the deposition was taken, an objection at 
trial will be deemed waived as not timely if 
no objection was noted when the testimony in 
question was first recorded. The rule as to 
waiver is that a failure to object to matter at 
the taking of the deposition, when the defect 
could have been rectified upon timely objection, 
will preclude further objection at trial.“ 

The competency of a deponent, when raised 
by objection, must be determined prior to re- 
ceipt of the deposition.* 

30. Par. 145, MCM, 1951; U. S. v. Gann and Sommer, 3 USCMA 
12, 11 CMR 12; ACM 11107, Bell, 20 CMR 804. 

31. Failure to adhere to this procedure renders the deposition noth- 
ing more than an unsworn stat t of 1, improperly 
considered by the court as evidence. ACM 4891, Leschuck, 3 
CMR 803; ACM S-1806, Day, 3 CMR 700. 

32. NCM 252, Douglas, 13 CMR 529. 

33. ACM 5198, Wilson, 5 CMR 762, pet. rev. den., 5 CMR 131. 

34. U. S. v. Bryson, 3 USCMA 330, 12 CMR 85. Waiver held where 
objection on best evidence rule, ACM 4601, Froehlich, 3 CMR 
578; no waiver where a document used at the taking of the dep- 
osition was not authenticated, U. S. v. Bryson, supra; no waiver 
where memoranda of past recollection recorded or business en- 
tries used by the deponent not attached to the deposition, U. S. 


v. Bergen, 6 USCMA 601, 20 CMR 317. See also, CM 347220, 
Herring, 1 CMR 264, pet. rev. den., 1 CMR 99, where dep t 








Alteration or correction of testimony after 
the taking of a deposition, without evidence that 
the deponent was sworn, renders the altered 
or corrected testimony inadmissible.” 

Just as with other evidence, that contained in 
a deposition introduced by the defense may be 
considered to supply any possible deficiency in 
the prosecution’s case.** 

As noted earlier with respect to the effect of 
an improperly considered deposition in a capita] 
case,** the error may or may not be prejudicial. 
The Court of Military Appeals has sought, in 
U.S. v. Miller, to lay down a general rule cover- 
ing situations in other cases when the error will 
not be prejudicial: 

“We have under different circumstances 
found that evidence improperly admitted 
through the medium of a deposition was not 
prejudicial. Such has been the case when any 
of the following conditions prevail: When the 
accused judicially admitted the commission 
of the crime; when there was no dispute in 
the testimony and the evidence of guilt was 
compelling; when the testimony adduced on 
behalf of an accused was inherently improb- 
able or unworthy of belief; or when the testi- 
mony was merely cumulative and too unim- 
portant to have any measurable impact on the 
findings of guilt.” * 

The position of the deposition in military law 
is now well defined. Although its use is essen- 
tially as a prosecution tool, the restrictions im- 
posed by law or regulation and decisions must 
be substantially followed in order to make the 
deposition competent and admissible.” 





testified regarding document which was attached to the deposi- 
tion. In U. S. v. Valli, 7 USCMA 60, 21 CMR 186, the Court 
held that while the accused’s counsel might waive some require- 
ments as to the taking of depositions, he could not waive “every 
statutory condition and restriction imposed by the Code.” The 
record in that case disclosed a multitude of errors which led 
to a holding that the depositions in question were inadmissible. 
There was no order or commission issued to take the deposi- 
tions; the identity of the officer or officers before whom the de- 
positions were taken was not disclosed; the form of the oath 
used, if any, was not revealed; if an oath was given, the iden- 
tity of the person administering it was not established; the re- 
porter was not shown to have been sworn; the time or place 
of the hearing was not shown; the transcribed testimony was 
not read by the witnesses and no opportunity was afforded to 
make any corrections; the depositions were not signed by the 
deponents or sworn to as being true and correct; the reason 
for the lack of signatures was not disclosed; there was no cer- 
tificate by the reporter concerning the accuracy of his transcrip- 
tion; and there was no verification of the fact that the testimony 
received in evidence was the testimony given by the witnesses. 
35. ACM 9442, Shade, 18 CMR 536, pet. rev. den., 18 CMR 333; NCM 


211, Tyson, 10 CMR 563. An objection to the receipt of a dep- 
osition on the grounds that the deponent is insane at the time 
of trial is without merit where it appears he was competent 
when the deposition was drawn. Unavailability by reason of 
“sickness” as set forth in Article 49 (d) (2), UCMJ, embraces 
a deponent insane at time of trial. There may still be a con- 
test as to his sanity at the time of the taking of the deposition. 
ACM 11127, Parrish, 21 CMR 639. 

36. ACM 7604, DeWald, 13 CMR 851, pet. rev. den., 15 CMR 431. See 
also, ACM 4993, Cantrell, 5 CMR 823, pet. rev. den., 5 CMR 130, 
as to changes in the document not affecting the deponent’s testi- 
mony. 

37. ACM 8552, Gallagher, 15 CMR 911, pet. rev. den., 16 CMR 292. 
By Article 49 (e), UCMJ, the defense may introduce a deposi- 
tion in a capital case. 

38. See notes 28 and 29, supra. 

39. 7 USCMA 23, at 31, 21 CMR 149, at 157. 

40. U. S. v. Valli, 7 USCMA 60, 21 CMR 186; U. S. v. Miller, 7 
USCMA 23, 21 CMR 149. The subject of depositions and regu- 
lations relating thereto are set forth in Par. 117, MCM, 1951. 
An elaboration of that material as it pertains to oral depositions 
may be found in NCM 114, Johnson, 3 CMR 448. 
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RECENT JAG OPINIONS ° 


Fulfillment of obligated service under the Universal Military 
Training and Service Act. 


@ The question was raised as to “whether an underage 
enlistment in the National Guard terminated by a dis- 
charge ‘by reason of enlistment in the U. S. Navy’ 
when the dischargee is still below the statutory mini- 
mum age for enlistment in the National Guard may be 
counted towards fulfillment of his military obligation 
under the Universal Military Training and Service Act. 

“* * * [The individual] enlisted in the National 
Guard at the age of 15 years, 6 months, and was dis- 
charged ‘by reason of enlistment in the U. S. Navy’ 
at the age of 16 years, 7 months. After 29 days in the 
Navy, * * * [the individual] was discharged ‘by rea- 
son of minority.’ He joined the Marine Corps Reserve 
three days after his seventeenth birthday. 

“It is clear that the time * * * [the individual] 
served in the Navy may not count towards fulfillment of 
any military obligation. The Judge Advocate General 
has held that an enlistment which is actually avoided 
because of minority is void ab initio. (JAG:II:1:- 
WRM:rl of 22 Jun 1956). * * * [The individual], 
however, was discharged from the National Guard not 
because of minority, but to enter another branch of 
the military service. The problem here, therefore, is 
whether his underage enlistment in the National Guard 
was void and not merely voidable. 

“Section 313 of 32 U. S. Code provides: 


‘To be eligible for original enlistment in the 
National Guard, a person must be at least 17 years 
of age * * *’ (Emphasis supplied.) 


This statute creates a lack of capacity in an underage 
enlistee, that is, one under 17, to enter into a contract 
of enlistment in the National Guard. In Hoskins v. 
Pell, 239 Fed. 279, 283, 5th Cir., 1917, the court held that 
a statute which fixes a minimum enlistment age creates 
a ‘lack of capacity to change his status or to perform 
military service’ and that an underage enlistment is 
therefore void, at least until the enlistee reaches the 
statutory minimum age. To the same effect, see the 
recent cases of U. S. v. Blanton, 7 USCMA 664, 23 CMR 
128, and U. S. v. Taylor, 8 USCMA 24, 23 CMR 48. 
Holding an underage enlistment void is the sound- 
est result both from the standpoints of statutory con- 
struction and fairness to the Government. Enlistment 
in the National Guard basically involves an agreement 
by the individual to be available when ordered to active 
duty. Such availability is meaningless if when a person 
is ordered to active duty the service concerned has to 
discharge him because he is not a lawful member of 
the National Guard. 

“It is the Judge Advocate General’s opinion that the 
underage enlistment of * * * [the individual] in the 
National Guard was void and that the time he served 
in that enlistment may not be counted towards fulfill- 
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ment of his military obligation under the Universal 
Military Training and Service Act.” JAG:131.5:pjh of 
10 Jun 1957. 


Responsibility of the Senior Officer Present or the Commanding 
Officer to accept for safekeeping company funds and financial 
documents, upon request of company officials, in the event of war 
or other emergency. 


@ An opinion by the Judge Advocate General was re- 
quested on two questions as follows: 


“a. In the event of war, riot, or other emergency 
conditions, would the senior officer present or the 
commanding officer, * * * as appropriate, be au- 
thorized or required to accept for safeguarding 
funds and items of value owned by the * * * Com- 
pany or by military or civilian personnel and de- 
posited with the * * * company? 

“b. If the answer to the above question is in the 
affirmative, what would be the responsibility of the 
United States, and of the individuals given imme- 
diate custody of such funds, in the event such items 
should be seized or lost as a result of enemy action 
or other disturbance? 


“Article 0613 of Navy Regulations 1948, requires 
that, 

‘On occasions where injury to the United States 
or to citizens thereof is committed or threatened, 
in violation of the principles of international law 
or treaty rights, the senior officer present shall * * * 
take such action as the gravity of the situation 
demands.’ 
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It is clear from this provision that in the case of a war 
or any other form of uprising in the country where a 
base is located which threatens the safety of the prop- 
erty of citizens of the United States, the commanding 
officer is not only authorized, but has a duty to take such 
steps as he deems suitable to protect such property. 
Therefore, in an appropriate case, the senior officer 
present could accept custody of the valuables of 
the * * * [company] and of military and civilian dep- 
ositions with that firm, and could make every effort to 
save those valuables from seizure by an alien force. 

“The second question involves the liability of the 
United States and of the officers given custody of the 
valuables if they are seized or lost after they have been 
turned over to the Navy. 

“Tf the items were accepted for custudy it would place 
the United States in the position of a bailee of the goods. 
As a bailee the government would owe duty to the owner 
to exercise due care in handling the goods under the 
common law of this country. If the United States were 
to breach this duty by performance in a negligent man- 
ner, recovery might be sought on either one of two ex- 
isting theories. The first of these theories would be 
that the United States was liable for its negligence in an 
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action in tort. However, no recovery could be had on 
this theory for the reason that the United States in its 
position as a sovereign has not consented to be sued for 
its torts committed against United States nationals in a 
foreign country. As a matter of fact, such suits are 
expressly excepted froia the Federal Tort Claims Act, 
which provides in this respect that the statute shall not 
apply to ‘Any claim arising in a foreign country’ (28 
USC (Supp. II) sec. 2860 (k)). This exception has 
been held by the Supreme Court to apply to claims aris- 
ing on a leased base of the United States in a foreign 
country (U.S. v. Spelar, 338 U. S. 217, 1949). 

“The second theory on which suit might be brought 
is that when the United States accepted the custody of 
the articles, the government entered into an implied-in- 
fact contract that the government would exercise due 
care in handling of the goods, and that a breach of that 
duty would make the United States liable in a contract 
action. Jurisdiction is granted over an action on a con- 
tract implied in fact in section 1346 of Title 28 of the 
United States Code. Therefore, the United States could 
probably be sued for a breach of duty if the items were 
injured, lost, or destroyed through gross negligence. 

“The United States officer with whom the articles 


were entrusted would individually be liable to suit if he 
negligently lost, injured or destroyed the goods. An 
action against him individually could be brought on a 
tort theory. The nature and extent of liability, how- 
ever, would depend on where the tort was committed and 
the extent of his negligence. 

“In view of the fact that the United States might be 
liable if custody to the items in question is accepted, and 
since it may be felt desirable to agree to accept such 
custody in certain cases, it is reeommended that a release 
similar to the one proposed in article 0763 of the Navy 
Regulations, 1948, be executed by the firm who turns 
custody of the articles over to the Navy. This provision 
of Navy Regulations applies to a closely analogous 
situation and is a strong indication of the position which 
should be taken as a matter of policy in the present 
case. 

“Although some courts have taken the view that a re- 
lease similar to the one provided for by article 0763 of 
U. S. Navy Regulations, 1948, is not effective in every 
situation, it is felt that such a release is desirable as a 
matter of policy under the circumstances herein set 
forth.” JAG:131.3:kk of 12 June 1957. 





LEGAL ASSISTANCE NOTES 


LCDR NATHAN COLE, JR., USNR 
AUTOMOTIVE HAZARDS 


For the serviceman the problems connected with own- 
ing an automobile are not limited to paying for it, main- 
taining it, and staying out of accidents. He frequently 
gets into trouble with local authorities over registra- 
tion and licensing laws of which he is unaware. The 
basic thing to remember is that every state has its own 
laws and regulations differing in some degree from 
those of sister states. Frequently, even localities within 
a state will differ in their requirements. 

The Soldier’s and Sailor’s Civil Relief Act of 1940, as 
amended, prohibits a state in which a serviceman is 
living solely because of military orders from requiring 
registration if an automobile owned by him is properly 
registered in the state of his legal residence. A number 
of jurisdictions have said, however, that if the car is 
registered jointly in the name of the husband and wife, 
it must be changed either to the name of the serviceman 
alone, in his home state, or registered in the state in 
which the husband and wife are living, since the law 
provides protection only to the serviceman. 

Many local governments require a city or county li- 
cense plate to be purchased if the automobile is regis- 
tered in the state. Others, however, do not require a 
local plate even though the car is registered in the state 
if the car carries a military installation pass. Some 
localities require an automobile registered out of the 
state to have a special license, for which there is no 
charge, while others require no local! license at all. 

Some states require dependents to obtain local driv- 
er’s licenses within a certain period of time—others 
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only require that they have a valid license. A few 
states require that the automobile registration and 
driver’s license be from the same jurisdiction. There 
appears no reason why a state could not require the 
serviceman himself to obtain driver’s license if it 
wished, since this is not a tax but an exercise of the 
police power. 

Some states have automobile inspection laws. These 
usually apply only to cars registered locally; but again, 
in the exercise of the police power, there appears no 
reason why they could not be made to apply to all cars 
regardless of place of registration. 

All states have some sort of automobile financial re- 
sponsibility act requiring liability insurance under cer- 
tain circumstances. The most common is the “security 
type” act. This type of law requires the owner of a 
car involved in an accident where there are damages 
over a certain amount to show that he is financially 
able to pay claims which may be made against him, 
either by insurance or otherwise. At least one state 
(Massachusetts) has a law requiring automobile insur- 
ance on all cars. Some states have laws requiring a 
showing of financial responsibility by persons who have 
been convicted of certain offenses. Failure to comply 
with the law can mean revocation of driving privileges 
and of registration. 

Violations of these laws can involve court costs and 
a fine, even though you did not know about them. The 
old proposition that “ignorance of the law is no excuse” 
still applies. 

After reporting to a new duty station, it is advisable 
to check with your local legal assistance officer or the 
local Division of Motor Vehicles Office to make sure you 
know the local “ground rules.” You cannot get away 
with saying “they didn’t require that where I came 
from!” 
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THE USE OF POLICY LETTERS IN 
COURTS=-MARTIAL 


2ND LIEUTENANT THOMAS P. BROWN, USMCR 


THE CONTROVERSY 


HE EXTENT of influence in court-martial 

proceedings exercised by officers in the chain 
of command has long been a knotty question. 
This problem has been of primary concern for 
many years, particularly during the period when 
the new Uniform Code of Military Justice was 
being prepared by the Morgan Committee and 
studied by congressional committees. Exhaus- 
tive studies of the subject have been made by 
both military and civilian personnel. 

it has been generally recognized that military 
justice and military discipline are essentially 
interwoven. Nevertheless, a sharp conflict 
arose between those who believed that the main- 
tenance of military discipline within the armed 
forces required that commanding officers control 
the court-martial proceedings and those who 
believed that, unless control of the judicial 
machinery was taken away from commanders, 
military justice would be a mockery. That the 
committees of Congress listened attentively 
and gave careful consideration to arguments by 
both sides is established by the contents of the 
House Armed Services Committee report. The 
following excerpt is quoted from that report: 

“We cannot escape the fact the law which we 
are now writing will be as applicable and must 
be as workable in time of war as in time of 
peace, and regardless of any desires which may 
stem from an idealistic conception of justice, we 
must avoid the enactment of provisions which 
will unduly restrict those who are responsible 
for the conduct of our military operations. Our 
conclusions in this respect are contrary to the 
recommendations of numerous capable and re- 
spected witnesses who testified before our com- 
mittee, but the responsibility for the choice was 
a matter which had to be resolved according to 
the dictates of our own conscience and judg- 
ment.” H. Report No. 491, 81st Cong., 1st 
session, page 8. 

Thus, confronted with the necessity of main- 
taining a delicate balance between justice and 
discipline, Congress liberalized the military 
judicial system but also permitted commanding 
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officers to retain many of the powers held by 
them under prior laws. While it struck a com- 
promise, Congress clearly expressed an intent 
to free court-martial members from any im- 
proper and undue influence by commanders 
which might affect an honest and conscientious 
consideration of the guilt or innocence of an 
accused. Manifestation of this intent was evi- 
denced by the inclusion of Article 37 in the 
Uniform Code of Military Justice which states 
‘as follows: 


“No authority convening a general, special, 
or summary court-martial, nor any other 
commanding officer, shall censure, reprimand, 
or admonish such court or any member, law 
officer, or counsel thereof, with respect to the 
findings or sentence adjudged by the court or 
with respect to any other exercise of its or 
his functions in the conduct of the proceeding. 
No person subject to this code shall attempt 
to coerce or, by any unauthorized means, in- 
fluence the action of a court-martial or any 
other military tribunal or any member there- 
of, in reaching the findings or sentence in any 
case, or the action of any convening, approv- 
ing, or reviewing authority with respect to 
his judicial acts.” 


Congress also indicated that the commander 
has great responsibility under the Code. Article 
25 (c) (2), 50 U.S. C. 589, directs that he shall 
appoint to a court-martial those persons who 
are, in his opinion, best qualified because of 
training, experience and judicial temperament. 
In addition, the Manual for Courts-Martial, 
U.S., 1951, permits him to give certain instruc- 
tions to them. The first portion of paragraph 
38 of the Manual is as follows: “Instructing 
personnel of Court—A convening authority 
may, through his staff judge advocate or legal 
officer or otherwise, give general instruction to 
the personnel of a court-martial which he has 
appointed, preferably before any cases have 
been referred to the court for trial. When a 
staff judge advocate or legal officer is present 
with the command, such instruction should be 
given through that officer. Such instruction 
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may relate to the rules of evidence, burden of 
proof, and presumption of innocence, and may 
include information as to the state of discipline 
in the command, as to the prevalence of offenses 
which have impaired efficiency and discipline, 
and of command measures which have been 
taken to prevent offenses. Except as provided 
in this manual, the convening authority may 
not, however, directly or indirectly give instruc- 
tion to, or otherwise unlawfully influence, a 
court as to its future action in a particular case.” 

This general subject has many ramifications ; 
however, this article is limited to a discussion 
of the use of policy letters in courts-martial. 

In the interest of uniformity of terminology, 
a policy letter, as used in this article, is any 
published directive, instruction, letter, report, 
memorandum, or circular originated by a rela- 
tively high echelon of a command and distributed 
to all or part of the command for the purpose of 
instructing or directing certain members of the 
command regarding various functions and 
duties. 

The species of policy letters with which we 
are herein concerned is the type which, if used 
inappropriately, could conceivably adversely 
affect the spirit of impartiality so necessary to 
court-martial proceedings. 

An example of a policy letter in this category 
is SECNAVINST 5815.2A. In substance, this 
instruction emphasizes that historically the 
policy of the Navy and Marine Corps has been 
not to retain a convicted thief in the naval 
service. Quoting a paragraph from the Manual 
for Courts-Martial, the instruction goes on to 
state that the Manual not only reiterates the 
time-honored military policy on theft but also 
includes similar requirements for other offenses 
involving moral turpitude. According to the 
policy section of the instruction, a person 
awarded a punitive discharge for larceny or 
any other offense involving moral turpitude will 
not ordinarily be restored to duty on probation. 
“The possibility that an offender may again suc- 
cumb to temptation should not be overlooked 
nor should the morale of the service be burdened 
with such potential.” In order to allow the con- 
vening authorities, court-martial members, and 
reviewing authorities to retain discretion in this 
type of case, the instruction further provides 
that they may take such action or make such 
recommendations as they believe will best serve 
the ends of justice in each particular case. 

The instruction summarized above is particu- 
larly relevant inasmuch as it was an important 
factor in two recent cases which will be dis- 
cussed later in this article. 
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LAW AND DISCUSSION 


Judicial reasoning on the employment of such 
policy letters in courts-martial will be presented 
through a discussion and analysis of certain 
relevant cases which have been adjudicated by 
the Court of Military Appeals. The first case 
we will consider is that of United States v. 
Littrice. 3 USCMA 487, 13 CMR 43. In this 
case, the accused was tried by general court- 
martial in Germany for violation of Article 121, 
UCMJ, 50 U. S. C. 715, the three specifica- 
tions thereunder alleging that he stole three 
cameras. He was found guilty of two specifica- 
tions, sentenced to dishonorable discharge, for- 
feiture of all pay and allowances and confine- 
ment at hard labor for two years. The con- 
vening authority approved but reduced the 
period of confinement to one year, and a board 
of review in the Office of the Judge Advocate 
General of the Army affirmed. The accused 
petitioned the United States Court of Military 
Appeals for a review of his conviction. The 
Court granted his request, limiting the scope for 
the review to the single issue of whether the 
pretrial conference of the acting commanding 
officer with the members of the court-martial de- 
nied the accused a fair trial. 

The executive officer of an Army group in 
Europe called the pretrial conference. All of 
the court members were members of various 
battalions which were under his command at 
the time. At the conference he directed the 
attention of the members to Seventh Army 
Circular 27-2 regarding court-martial pro- 
ceedings. This circular states in part as fol- 
lows: 

“Instruction of eligible personnel of his com- 
mand in the duties of members of courts-martial. 
In this connection, it is desired that the com- 
mander nominating a court, assemble the court 
prior to the receipt of any cases if practicable. 
He will satisfy himself that the court is quali- 
fied for courts-martial duty; the need for the 
utmost impartiality and highest judgment; the 
necessity for arriving accurately at the guilt or 
innocence of the accused regardless of senti- 
ment; the traditionally high Army standards of 
honesty, integrity or leadership and moral con- 
duct; and the necessity for dealing fairly but 
firmly with offenders will be stressed. Com- 
manders nominating courts are expected to 
assume full responsibility that members of the 
court understand these matters thoroughly. At 
the same time the commander issues his brief- 
ing, a Staff Judge Advocate officer of this head- 
quarters will instruct the court on matters 
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listed in Par. 38, MCM 1951, with particular 


emphasis on those contained in Par. 1b, above © 
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The executive officer then told the members 
they should not usurp the prerogatives of the 
convening authority. In addition he informed 
them that from his own experience as a member 
of a general court he had found that cases were 
thoroughly reviewed by the reviewing authority 
of the Seventh Army. Following this he read a 
‘letter from Headquarters, U. S. Army Europe, 
dated September 8, 1952, Subject: Retention of 
Thieves in the Army. The letter, among other 
things, quoted a provision of the Manual as 
follows: “The greatest care should be exercised 
in the selection of officers who are to be ap- 
pointed as members of all courts-martial. They 
must be the best qualified by reason of age, 
education, training, experience, length of serv- 
ice, and judicial temperament. It then stated: 
“Moreover, when the individual members have 
verified by their performance that they have 
those qualities, it is proper that you recognize 
that fact by appropriate notation on their effi- 
ciency report or by other written communica- 
tion.” The letter further stated: “The reten- 
tion in the armed forces of thieves and persons 
guilty of moral turpitude injuriously reflects 
upon the good name of the military service and 
its self-respecting personnel.” 

In rendering its decision, the Court said of 
Circular 27-2: “Obviously, emphasis on the 
need for impartiality, accuracy, and fairness 
cannot be considered objectionable, and admoni- 
tions concerning these matters come within the 
type of general instruction authorized by Man- 
ual provision. Furthermore, efforts to have 
commanders instill in court members high 
standards of honesty and integrity are com- 
mendable and are to be encouraged. We find 
nothing in this Circular which should be the 
subject of condemnation.” 

If the executive officer had been content to 
rely on the instruction set forth in the Seventh 
Army Circular he would have stayed well within 
bounds. However, he went much further, as he 
told members that they should not usurp the 
prerogatives of the convening authority. In 
addition, he informed them that from his own 
experience as a member of a general court he 
had found that cases were thoroughly reviewed 
by the reviewing authority of the Seventh Army. 

The Court reasoned that when a commanding 
officer suggests to court members that other 
higher commanders carefully scrutinize every 
record and that the court should not usurp the 
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prerogatives of the convening authority, they 
are either coerced or confused. 

Then, turning to the subject of the letter read 
to the members at the conference, the Court 
stated: “We have no doubt about the accuracy 
of the statement that the prevalence of thievery 
among members of the armed forces is detri- 
mental to morale. Frequent thefts of the per- 
sonal property of members cannot be condoned, 
and a general policy discouraging the imposition 
of inadequate sentences for such offenses is 
entirely reasonable. Such a general policy may 
be necessary and desirable and its communica- 
tion to the personnel of a court is proper. How- 
ever, it is preferable to give it to the commander 
rather than to a designated court-martial, as 
there may be occasions when a court-martial, 
in good faith and in a given case, could conclude 
a punitive discharge was not warranted. It is 
one thing to announce a general policy and yet 
another to use that principle to influence the 
finding and a sentence in a particular case.” 

The most offensive instruction given was 
found by the Court to be the one dealing with 
efficiency reports. Again they found a very fine 
concept put to questionable use. Here they 
stated: “We cannot tear the statement out 
of the environment in which it was given nor 
can we ignore its obvious implications. It 
appears to have been a precept to the com- 
manders but it was used inappropriately on 
court-martial members.” In conclusion, the 
Court made the following observation : “Courts- 
martial are manned by officers whose oppor- 
tunities for advancement and promotion are 
controlled largely by their commanding officers 
and it is no reflection on their honesty and 
integrity to conclude that they desire to make a 
fine record. When an officer is lectured on the 
policy of his commander and then told that if 
he performs his duties as a member of a court- 
martial outstandingly, his record will reflect a 
high standard of performance, he is apt to be 
influenced to take action which might be highly 
regarded by the commander. At least he has 
more mental reservation than has an officer who 
has not been subjected to the influence of sug- 
gestion.” 

The Court found that certain factors in this 
case constituted command coercion prejudicial 
to the accused. 

Note that the Court clearly distinguished the 
merit of Circular 27-2 from that of the Army 
letter of September 8, 1952. The Court held 
the reading of the former to be correct and 
nonprejudicial, while holding that the latter be- 
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came an instrument of coercion when read to the 
Court members. 

It is apparent from this distinction made by 
the Court that a publication stressing the need 
for honesty and impartiality is unobjectionable; 
while one stressing a command policy regarding 
disposition of a certain type of case may be 
objectionable and, in fact, may constitute prej- 
udicial error if it is utilized inappropriately. 

The decision of the board of review was 
reversed ; the finding and sentence were set aside 
and a rehearing was ordered. 

This case is important because it demonstrates 
that a policy letter can be improperly used under 
certain circumstances. 

The next case to be discussed is United States 
v. Isbell, 3 USCMA 782, 14 CMR 200. This case 
is similar to the Littrice case, supra, in that the 
same letter with which the Court was concerned 
in the former case was also a major factor in 
this case—namely, the letter of September 8, 
1952, from United States Army Headquarters, 
Europe. 

The accused was convicted of housebreaking 
and larceny. Sometime previously, the com- 
manding general of the accused’s division dis- 
tributed throughout the division the same 
policy letter which was an issue in the Littrice 
case, supra. As previously noted, this letter 
stated that persons found guilty of larceny had 
been given sentences which improperly retained 
them in the service, emphasized the seriousness 
of larceny and the adverse effects of inadequate 
sentences, and directed action to correct this 
deficiency. The letter also directed that, when 
members of a court verified by their perform- 
ance that they had the necessary qualifications 
for such duty, appropriate notations should be 
made in their efficiency reports. Subsequently 
a division staff judge advocate bulletin was sent 
to all officers of the command. It reviewed 
previous errors in the conduct of courts-martial, 
particularly with respect to inadequate sen- 
tences and improper acquittals, and set out 
illustrative examples. During voir dire exam- 
ination, the president of the court testified that, 
at numerous command conferences he had at- 
tended, the subject of military justice had been 
discussed and particular reference was made to 
appropriate sentences. He stated, however, 
that he would not be influenced in this case. 
All but one of the other members of the court 
acknowledged familiarity with one or both of 
the above communications, and all denied they 
would be influenced by this information. The 
Court decided that the staff judge advocate’s 
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bulletin did not constitute a violation of UCMJ, 
Article 37. The Court stated: “Although the 
errors referred to therein were characterized 
as deficiencies, neither the courts responsible 
for their commission, nor the accused involved, 
were identified by name or description. Each 
specification of improper action was followed 
immediately by instruction in the language of 
the Manual for Courts-Martial. There was nc 
doubt from the illustrations used that the actions 
described were improper and that the condition 
was generally prevalent throughout the division. 
Under these circumstances corrective action in 
the form of further instructions to the personnel 
of the command was required and, taken singly 
or read as a whole, it cannot be said that the 
matters covered by this exhibit constitute a 
censure, reprimand, or admonition to any court 
member. Rather, it is clear the bulletin was 
simply a discussion of errors designed as in- 
structions for future guidance.” 

After consideration of the above-mentioned 
bulletin, the Court ruled on the Army policy 
letter which had been distributed throughout 
the division. Referring to that letter, it said: 
“Nor was there improper influence arising from 
the letter from higher headquarters. The letter 
was disseminated to the command as a part of 
a general program of indoctrination and in- 
struction. When it was distributed the offenses 
of which the accused was convicted had not been 
committed, nor had the court-martial before 
which he was tried been appointed. Therefore, 
references to efficiency reports can hardly be 
said to contain any threat to the members of the 
court. As used in this case the letter was an 
appropriate directive to a subordinate com- 
mander and such use was a legal one.” 

Thus the Court distinguished this case from 
the Littrice case, supra, wherein it had ruled 
that the same policy letter when read to court 
members immediately before trial amounted to 
a veiled threat. 

In essence, the Court has stated that policy 
letters serve a useful purpose when distributed 
generally toacommand. Such letters, however, 
must be excluded from direct usage in court- 
martial proceedings. 

Further development of the current law on 
the relationship of policy letters to courts- 
martial is found in the case of U. S. v. Fowle, 
7 USCMA 349, 22 CMR 139. 

In this case the accused was convicted of 
larceny. In the presentencing procedure, the 
trial counsel stated that he would like to read a 
Secretary of the Navy Instruction (SECNAV- 
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INST 5810.8) which stated in substance that it 


was the policy of the Navy to separate from the © 


service persons who were convicted of larceny 
or any other offense involving moral turpitude. 
Although the president stated that the court was 
aware of the policy, the trial counsel restated 
the above-mentioned policy and said he saw no 
reason for not implementing it. In answer, the 
defense counsel argued that the court was not 
bound by the directive and gave his reasons for 
believing that it should not be followed in the 
accused’s case. The accused was sentenced to a 
bad-conduct discharge, partial forfeitures, con- 
finement for three months, and reduction in 
grade. The convening authority found that the 
trial counsel’s conduct was prejudicial but that 
the prejudice could be purged by reducing the 
confinement and forfeitures from three to two 
months. 

The Court of Military Appeals upheld the 
decision of the convening authority that the trial 
counsel’s argument was prejudicial. The Court 
ruled that the prejudice extended to the bad- 
conduct discharge and was not removed by the 
convening authority’s reduction of the confine- 
ment and forfeitures. 

In the majority opinion, the Court explained 
that the decision reached in the Isbell case, 
supra, should not be construed to mean that a 
policy letter could be introduced into the court- 
room. They reasoned that, although this was 
the directive of a Secretary rather than that of 
a command, it would actually bring more pres- 
sure to bear upon the members of the court- 
martial than the latter-type directive. Further- 
more, the Court held that, once the trial counsel 
insists that the policy respecting a punitive dis- 
charge be “implemented” with regard to the 
accused, the prejudice is not removed by there- 
after instructing court members that they are 
not bound by this policy. 

Judge Latimer concurred in the result ; how- 
ever, he said that stating such a policy to the 
Court was not illegal. He ruled that the court 
members should have been instructed by the 
president of the court that the policy was only 
general and therefore that an independent de- 
termination of whether to apply it to the accused 
should be made in each case. Judge Latimer 
construed this failure to instruct by the presi- 
dent as prejudicial error. 

This case is of major importance because it 
demonstrates that, once a policy letter is intro- 
duced to a court for the purpose of influencing 
their action in a particular case, the error can- 
not be cured by an instruction given by the 
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president or law officer to the effect that the 
court-martial is not bound by the policy letter. 

This point was emphatically re-emphasized in 
the case of U. S. v. Estrada, 7 USCMA 635, 23 
CMR 99. Here the Court again ruled squarely 
against the contentions presented by Judge 
Latimer through his dissent in the Fowle case, 
supra. Citing U. S. v. Fowle, supra, U. S. v. 
Isbell, supra, and U. S. v. Littrice, supra, the 
Court upheld its reasoning in these prior cases 
and strongly indicated that any unwarranted 
use of policy letters at courts-martial would not 
be tolerated. 

Estrada pleaded guilty to a charge of larceny, 
and no evidence was introduced. The trial 
counsel, during the presentencing proceedings, 
invited the Court’s attention to SECNAVINST 


-§815.2A, promulgating Navy policy regarding 


persons convicted of larceny. Paragraph four, 
subparagraph (d), of SECNAVINST 5815.2A 
states in substance that each case must be judged 
on its own individual merits and therefore 
convening authorities, court-martial members, 
and reviewing authorities shall have full discre- 
tion whether or not to implement the said Navy 
policy. The trial counsel did not urge imple- 
mentation of this policy. 

The issues presented to the Court of Military 
Appeals were: 

(1) Was it prejudicial error under the cir- 
cumstances of this case for the trial counsel 
to invite the court’s attention to SECNAV- 
INST 5815.2A? 

(2) Was the prejudice cured by the cau- 
tionary part of the instruction to the effect 
that the court-martial members in each in- 
dividual case shall have full discretion to take 
whatever action they deem will best serve the 
ends of justice? 

The Court emphasized the position taken by 
it in U. S. v. Fowle, supra, by quoting a large 
portion of the opinion from that case. The 
Court appeared surprised that the same issue 
should again be raised in the face of its decision 
in the Fowle case, supra. They then proceeded 
to dispose of both issues by ruling that, although 
the policy instruction was not read to the court, 
the mere fact that it was brought to the atten- 
tion of the court was prejudicial error and that 
such error was not cured by a cautionary in- 
struction to the effect that the court members 
could disregard the announced policy if the 
facts of the case so warranted. 

The Court reversed the decision of the 
board of review and returned the case to the 
convening authority for a rehearing on the 
sentence. 
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Judge Latimer again dissented from the 
majority opinion. A portion of his dissent is 
quoted below: “In this line of cases I have tried 
unsuccessfully to have the Court follow the 
Manual and permit commanders to circularize 
the troops, including court members, on certain 
aspects of military justice. It is apparent that 
my associates have taken the view that in the 
trial court instructions on or discussion about 
general policies are prohibited. Therefore, in 
conclusion, all I can say is that from this time 
on policy letters on military justice have little, 
if any, value to the service. Perhaps the best 
solution would be to discontinue their promulga- 
tion.” 

Judge Latimer thus acknowledged the fact 
that the policy letter on military justice can no 
longer be utilized at courts-martial. Whether 
or not he is correct in stating that such letters 
are now of little or no value to the service is not 
a topic for this article. It should be noted, how- 
ever, that the majority of the court does not 
agree with Judge Latimer. The majority posi- 
tion is that the policy letter is still useful to the 
service when appropriately utilized. 

Following the Estrada case, supra, in quick 
succession, came the cases of U. S. v. Holmes, 7 
USCMA 642, 23 CMR 106, U. S. v. Walinch, 8 
USCMA 3, 23 CMR 227, and U. S. v. Schultz, 
8 USCMA 129, 23 CMR 353. The Court fol- 
lowed the same pattern in disposing of these 
cases. 

The Holmes case, supra, will not be elaborated 
on because the facts were analogous to those in 
U.S. v. Estrada, supra, and the case was decided 
accordingly. 

In the Schultz case, supra, the president of the 
special court-martial, after announcing the ac- 
cused’s sentence, stated: 

“‘For the information of the convening 
authority, the following statement of the rea- 
sons for the sentence are submitted for in- 
clusion in the record: 

‘The court feels the sentence is in keeping 
with the expressed policy of the Navy, as set 
forth in SecNav Instruction 5810.8, Com- 
NavDist Instruction 5815.1, and paragraph 
33h of the Manual for Courts-Martial. Fur- 
ther, the court agrees that offenses involving 
moral turpitude are not considered as 
minor.’ ” 

The Court held that “this was error and its 
prejudicial effect is apparent without extended 
discussion.” 

The case of U. S. v. Walinch, supra, is 
more worthy of note in that the policy let- 
ter utilized contained a peculiar ramification. 
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Here the accused was brought to trial on a 
charge of sodomy but was convicted by a general 
court-martial of committing a lewd act in vio- 
lation of Article 134, UCMJ. His sentence in- 
cluded a bad-conduct discharge which was 
affirmed on intermediate review. During the 
trial a psychiatrist testified for the defense that 
the accused had no homosexual tendencies. The 
president of the court requested that the court 
members “have access” to SECNAVINST 
1620.1. The law officer approved the request 
and directed that a copy of the instruction be 
submitted to the court members for use in their 
deliberations. 

This instruction promulgates the procedure 
which must be “followed without exception” 
in the Navy for the disposition of personnel in 
cases “involving homosexual tendencies or acts.” 
A classification of homosexuals is established. 
Class I consists of cases accompanied by assault 
or coercion ; Class II is composed in part of cases 
in which the evidence supports a “proposal or 
attempt to perform an act of homosexuality.” 
The instruction directs that enlisted personnel 
within the latter class are to be confronted with 
sample charges and informed that they will be 
tried by a general court-martial on those charges 
unless they agree to accept “‘an undesirable dis- 
charge * * * to escape trial by general court- 
martial.” The instruction concludes with a dis- 
cussion of the role of the medical expert and 
characterizes his opinion as “immaterial” in 
certain instances. 

In rendering its decision, the Court stated: 
“This case re-emphasizes the danger of using 
administrative standards in a judicial proceed- 
ing of a criminal nature. No extended discus- 
sion is needed to point up the prejudicial effect 
on the accused’s rights which resulted from per- 
mitting the court members to consider the in- 
struction. As far as the court-martial proceed- 
ing is concerned, materiality or immateriality 
of the testimony of a medical witness in regard 
to the accused’s homosexual tendencies is a 
matter for the law officer’s determination not 
that of the Secretary of the Navy. See United 
States v. Schrick, 7 USCMA 419, 22 CMR 209. 
Moreover, impressing upon the court-martial 
that it is merely a secondary means to effect the 
accused’s discharge from the service after the 
primary method has failed brings command 
control into the proceeding in a very direct and 
more worthy of note in that the policy let- 
ter utilized contained a peculiar ramification. 
tion of the accused. 

Obviously, the Court found that portion of the 
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instruction dealing with testimony of the medi- | 


cal expert to be particularly prejudicial when 
used by the court-martial. Because of this 
reference to immateriality of evidence, this in- 
struction would appear to be more prejudicial, 
if introduced into the courtroom, than any of 
the other instructions thus considered. 


CONCLUSION 


The use of the policy letter in courts-martial 
has been unmistakably adjudicated. Clearly, 


letters which express policy as to the desired 
disposition of offenders cannot be used during 
court-martial proceedings. 

This does not mean that trial counsel is under 
a handicap when he deems it appropriate to 
argue on the quantum of punishment. Quite the 
contrary! Any trial counsel worth his salt can 
find the evidence already in the record a suf- 
ficient base for a sound, convincing argument 
without employing any outside props or 
crutches. 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance and Taxation Branch, Office of the Judge Advocate General 


MILITARY PERSONNEL—Concurrent mileage and per diem pay- 
ments—Prohibition— 


@ The mileage allowance which is authorized for mem- 
bers of the uniformed services, in Section 303 (a) of the 
Career Compensation Act of 1949, is one of the mutually 
exclusive methods of payment for travel and is intended 
to cover expenses of temporary lodging, etc. There- 
fore, the payment of mileage and per diem for the same 
day, even though not for the same part of the day, is 
precluded. CompGen Decision B—130608, 2 May 1957. 


MILITARY PERSONNEL—Death gratuity payments to beneficiaries— 
Servicemen’s and Veterans’ Survivor Benefits Act— 


@ In the event one of the beneficiaries (parents or 
brothers or sisters) designated by a member of the 
uniformed services, pursuant to 38 U. S. C. 1131 (c) 
(3), to receive death gratuity payment dies prior to the 
member’s death, or after his death but prior to the time 
payment is made, the share which would have been paid 
to the deceased designee may be paid to the other person 
or persons designated. 

A member of the uniformed services who, pursuant to 
38 U. S. C. 1131 (c) (3), designates his parents or his 
brothers or sisters to receive the death gratuity pay- 
ment may specify the proportionate share of the death 
gratuity which is to be paid to each beneficiary; how- 
ever, regulations should preclude frivolous designations 
such as one percent to a particular beneficiary. 

In the event a member of the uniformed services who, 
pursuant to 38 U. S. C. 1131 (c) (3), designates his 
sister, his mother, and his brother to receive the death 
gratuity payment, but the sister predeceases the mem- 
ber, the mother and brother would take the gratuity in 
equal shares. Likewise, where the same beneficiaries 
are designated and the member specifies that each 
designee shall receive 3314%, and the sister predeceases 
the member, the mother and brother are entitled to re- 
ceive the gratuity in equal shares. 

In the event a member of the uniformed services who, 
pursuant to 38 U. S. C. 1131 (c) (3), designates his 
sister to receive 25% of the death gratuity, his mother 
50%, and his brother 25%, and the sister predeceases 
the member, the mother would take two-thirds of the 
gratuity and the brother would take one-third. 
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Where a member of the uniformed services, pursuant 
to 38 U. S. C. 1131 (c) (3), designates two sisters and 
a brother to receive the death gratuity payment, and 
ene of the sisters predeceases the member, and after 
the designation another brother is born and is alive at 
the time of payment of the death gratuity, only the de- 
signated beneficiary brother and sister are entitled to 
share the gratuity equally; the younger brother may not 
take the gratuity as against the designated beneficiaries. 

In the event a member of the uniformed services desig- 
nates, for purposes of death gratuity payment, a bene- 
ficiary who is ineligible because he does not have the 
relationship to the member prescribed for that class in 
38 U. S. C. 1131 (c) (3), such ineligible designee may 
not receive the death gratuity payment. CompGen De- 
cision B-130645, 26 April 1957. 


MILITARY PERSONNEL—Pay—Medical and dental officers—lin- 
tern service after designation as medical officer— 


@ Although a commissioned officer of the uniformed 
services designated as a medical officer is precluded 
from receiving the special pay for medical and dental 
officers while serving on active duty as an intern, the 
intern duty may be included in computing the “two 
years of active service” for eligibility for the special pay. 
CompGen Decision B-131463, 13 May 1957. 


MILITARY PERSONNEL—COURT-MARTIAL SENTENCES—Pay for- 
feitures—Concurrent forfeitures— 


@ Nonpay-status periods (absence without leave, etc.) 
of armed forces members who are sentenced by court- 
martial to partial forfeiture of pay for specific periods 
must be excluded in the computation of forfeiture 
period. 

In computing pay forfeitures as the result of two 
court-martial sentences which overlap, the amount 
specified in each sentence is forfeited for the particular 
period in each sentence. If the total amount of the 
forfeitures, for any period during which the sentences 
run concurrently, exceeds the two-thirds limitation, only 
two-thirds of member’s pay is forfeited during that pe- 
riod. After the concurrent period, pay is forfeited un- 
der the remaining sentence at the rate and for the time 
specified. CompGen Decision B-130640, 3 May 1957. 
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NAVAL RESERVE LAW 
PROGRAM INFORMATION 


RESERVE OFFICER PROMOTION REQUIREMENTS EASED 


The Bureau of Naval Personnel is preparing a new 
directive, BUPERSINST 1412.1C, implementing some 
of the Johnson Board recommendations. The instruc- 
tion, expected to be promulgated in the immediate fu- 
ture, will introduce 3 important changes to BUPER- 
SINST 1412.1B: 

1. An officer will not be required to have earned one- 
half the number of promotion points required to es- 
tablish professional fitness for promotion to the next 
higher grade prior to the beginning of the fiscal year 
in which he will be in the established promotion zone. 
To be eligible for consideration by the selection board, 
he must only have maintained an active status, i. e., 
have earned 12 retirement points in the fiscal year im- 
mediately preceding the fiscal year when he is in the 
established promotion zone or is otherwise eligible for 
consideration. 

2. The time allowed an officer for qualification for 
promotion after selection is extended to 30 June of the 
second fiscal year following the year in which he was 
selected. This provision will apply to officers selected 
in fiscal years 1956 and 1957. 

3. Beginning 1 July 1957, officers not on active duty 
who are enrolled in an accredited college or university 
will be credited with one promotion point for each se- 
mester hour satisfactorily completed. A maximum of 
12 promotion points earned in this manner may be cred- 
ited in one fiscal year. Instructions as to how Reserve 
officers may apply for this credit will be promulgated in 
BUPERSINST 1416.4B which will be published about 
1 August 1957. 


DESIGNATOR CHANGES 


The Chief of Naval Personnel has recently issued a 
new manual (NAVPERS 18282) covering minimum 
requirements for changes in designators for Naval Re- 
serve officers. A few pertinent excerpts are of interest 
to officers who are members of Naval Reserve Law Com- 
panies or who have been affiliated with the Reserve Law 
Program, officers who have had extensive experience in 
legal billets, and Reserve officer-lawyer's. 

The minimum qualification standards for Reserve 
officers to be administratively designated a law special- 
ist, code 1625, are as follows: 

1. Education—A degree in law from a college or uni- 
versity accredited by the American Bar Association is 
required. In the absence of a degree, no amount of 
civilian or military experience is considered qualifying. 
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2. Civilian Experience—Five years’ legal practice. 

3. Military Experience—Eighteen or more months’ 
active duty as a commissioned officer after 31 May 1951, 
in a billet designated for a law specialist or an officer- 
lawyer may, upon approval of the Judge Advocate 
General of the Navy, be substituted for the civilian ex- 
perience requirement. Officers with less than eighteen 
months’ active duty in such a billet after 31 May 1951 
may, upon approval of JAG, substitute on a pro rata 
basis their military experience for civilian experience. 

4. Grade Requirements—According to the needs of 
the service. 

5. Special Requirements—Must be licensed to prac- 
tice before a Federal district court or the highest court 
of a State, Territory, or the District of Columbia. The 
applicant must also be recommended by the Judge Ad- 
vocate General of the Navy. 


DESIGNATORS AND PROMOTION POINTS 


Reservists who receive a change of designator will re- 
ceive promotion points for the satisfactory completion 
of (1) correspondence courses appropriate to their ear- 
lier designator if enrolled in or completed before their 
designator was changed, and (2) courses appropriate 
to their new designator which they completed in grade 
in the earlier designator. 

To be certain the Reservists receive satisfactory pro- 
motion credit for these courses, they should return their 
completion letters to ROPRA and request the credit, 
giving the date of designator change and dates of enroll- 
ment in and completion of the courses upon which they 
base their claim. 

Reservists will, of course, receive promotion point 
credit for all courses appropriate to their new desig- 
nator completed after change of designator. Check to 
see that ROPRA’s endorsement indicates the granting 
of this credit. 

Requests for correspondence-course credit after a 
change of designator may be made to the Officer in 
Charge, Reserve Officer Performance Recording Ac- 
tivity, Omaha 11, Nebraska. 


UNIFORMS 


Some questions have been raised by Reservists con- 
cerning the wearing of uniforms while on active duty 
for training in the various Bureaus and Offices in Wash- 
ington, D. C. BUPERSINST 1020.9 of 2 August 1956 
directs Reservists to wear uniforms while on ACDUTRA 
in the Navy Department. 
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CMR DIGESTS 


The purpose of this column is to help you keep abreast of 
current trends in naval law. To accomplish this purpose, digests 
have been prepared from some of the most recent opinions of the 
United States Court of Military Appeals and boards of review. 
These digests do not necessarily include every point of law covered 
by the original report or opinion. 

Matter appearing in this column is for informational purposes 
only and is not to be cited as CMR authority in judicial proceedings. 


ACCUSED—Plea by accused to any charge or specification for 
which the death penalty may be adjudged. 


e@ “At the time of the trial, the accused stood charged 
with two offenses. In the first charge and specification, 
it was alleged that, while perpetrating robbery, he mur- 
dered the victim by stabbing him with a knife. In the 
second charge and specification, he was charged with 
assault with intent to commit murder by stabbing a 
second victim with a knife. Faced with these charges, 
trial defense counsel concluded to adopt the following 
trial tactics. At the time of arraignment, he permitted 
the accused to enter a plea of guilty to the charge of 
assault with intent to commit murder. A plea of not 
guilty was then entered as to the murder offense. The 
law officer instructed the accused on the effect of his 
guilty plea to the one specification involving the assault 
and made certain it was understood by the accused. 
Defense counsel then made the following statement: 


‘I would like the court to understand Mat under 
the provisions of Article 45b of the Codk, the ac- 
cused is precluded from pleading guilty tp Charge 
1 and the specification,’ 


to which the law officer responded: 


‘The court is so instructed.’ 

“Undoubtedly defending counsel should be afforded 
the fullest opportunity to plan and develop the tactics 
they will employ in their defense of one accused of a 
criminal offense. However, they cannot close their eyes 
to reality and adopt a method which clashes head-on 
with a mandate of the Uniform Code of Military Jus- 
tice. Here defending counsel did just that, and it is for 
this reason that his over-all plan of defense requires a 
reversal of this conviction. Article 45 (b) of the Code, 
10 USC § 845, provides: 


‘A plea of guilty by the accused may not be re- 
ceived to any charge or specification alleging an 
offense for which the death penalty may be ad- 
judged.’ 


“After entering a plea of guilty to assault with in- 
tent to commit murder, any presumption of innocence 
on the murder charge was destroyed effectively by coun- 
sel having the court instructed that it was illegal to 
enter a similar plea to a capital offense. A fair im- 
plication of that maneuver was to impress the court 
with the fact that had there not been a statutory pro- 
hibition, the accused would have judicially confessed to 
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the crime and thrown himself on the mercy of the court. 
There would be no purpose served by the Code in its 
prohibition of a guilty plea if defense counsel could 
patently convey to courts-martial his belief that his 
client was guilty and that a contrary plea was entered 
solely because a guilty person could not judicially admit 
his guilt.” 

After discussing the record, the Court said in summa- 
tion: “When this record is considered by its four corners, 
the conclusion is inescapable that, for all practical pur- 
poses, this accused pleaded guilty to a capital offense. 
That is impermissible under the Code, and we cannot 
affirm a conviction which is supported by a theory of — 
defense which is prohibited by law, regardless of how 
honest and sincere defense counsel may have been in 
conceding everything but the death sentence.” 
~ The decision of the board of review was reversed and 
a rehearing on both specifications was granted. U. S. 
v. McFarlane, 8 USCMA 96, 23 CMR 320. 


BOARDS OF REVIEW—APPROPRIATENESS OF SENTENCE—A board 
of review by reassessing appropriateness of sentence may purge 
an error made by a law officer in announcing an erroneous maxi- 
mum sentence. 


@ The accused was convicted of seven offenses, five 
of which were charged as violations of a lawful general 
regulation and two of which were alleged under a 
charge of conspiring to commit the substantive offenses, 
in violation of Articles 92 and 81, UCMJ. “On these 
findings, he was subject to a maximum punishment of 
dishonorable discharge, total forfeitures, and confine- 
ment at hard labor for twelve years, but due to a failure 
to appreciate a duplication of punishment on two as- 
pects of one transaction, the law officer announced the 
maximum confinement as fourteen years.” The United 
States Court of Military Appeals granted review to con- 
sider the effect of the error. 

In his assignment of error before the board of review, 
the accused “argued that two specifications were mul- 
tiplicitous and each could not be considered separately 
for sentence purposes. He requested that the board 
reassess the sentence in light of the error and the Gov- 
ernment in effect argued that the error could be cured in 
that manner. In addition, the accused contended that 
the evidence was insufficient to sustain the findings of 
guilty on two other specifications. The board of review 
decided the latter assignment in his favor and set aside 
those findings and dismissed those specifications. The 
board then went on to find the remaining findings of 
guilty correct in law and fact. With only the findings 
it approved to be considered, the board determined on 
the basis of the entire record that only so much of the 
sentence as provided for a bad-conduct discharge, par- 
tial forfeitures, and confinement at hard labor for eight 
months should be affirmed.” 

As to the action of the board of review, the Court 
said in the majority opinion: “In United States v. 
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Keith, 1 USCMA 442, 4 CMR 34, we made the following 
observation which is pertinent to our present inquiry: 


‘* * * if an accused is convicted under an indict- 
ment containing several counts—regardless of the 
character of the verdict—and a general sentence 
is imposed, which is either mandatory or appro- 
priate in fact and law for a valid conviction under 
a single count, neither the verdict nor the sentence 
will be reversed for error in other counts. Al- 
though some doubt is entertained as to the military 
utility of this principle, it is conceivable that occa- 
sional use may be made of it in so far as it is based 
upon a concept of ‘harmless error’ appropriate in 
the field of military justice. If the sentence in 
question is mandatory for a valid conviction under 
one specification, or if it has been deemed appro- 
priate for a similar finding of guilty by a judicial 
agency empowered to make such a determination of 
adequacy, there is indeed no reason for reversal as 
to sentence in the absence of special factors mate- 
rially prejudicing the substantial rights of the ac- 
cused.’ 


“We believe the previous quotation states our position 
clearly that when a board of review which is empowered 
to assess the appropriateness of a sentence has made a 
determination of its adequacy, there is no reason for us 
to reverse for a prior error known to the board, absent 
sme special factor materially prejudicing an accused. 
{n this instance, we believe the board of review made 
that determination, that there are no special circum- 
stances of a prejudicial nature, and that the resubmis- 
sion of the sentence to another board of review to purge 
an error known to the first board would be an empty 
gesture.” 

The majority opinion disposed of the case by saying: 
“In the case at bar, we are certain that the members of 
the board of review were cognizant of the error made 
by the law officer. The matter was specifically called to 
its attention by the brief of appellate defense counsel 
and the Government, in answer to the assignment of 
error, conceded arguendo that accused’s position was 
well taken. Certainly, we must assume that a board of 
review is advised of the errors raised in the briefs and 
argued by counsel. Furthermore, when the board of 
review reversed the findings on two specifications, 
neither the twelve-year nor fourteen-year maximum 
was applicable, as their disapproval necessarily reduced 
the maximum period of confinement. Under the cor- 
rected findings as approved by the board, of necessity 
the members took a new limitation into account when 
considering the punishment which would be adequate 
and appropriate. The board in its opinion stated that 
the sentence was being considered on the basis of the 
entire record and at that time the maximum punishment 
which could be imposed was confinement for eight years, 
dishonorable discharge, and total forfeitures. The 
transcript of testimony shows offenses which disclose 
rather extensive blackmarket operations with profit to 
accused of nearly $1,000 in a short period of time. The 
original sentence included a year in confinement, a dis- 
honorable discharge and total forfeitures, and we are 
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convinced that when the board diminished the punish- 
ment by affirming a sentence of only eight months con- 
finement, forfeiture of $44 per month for the same 
period and a bad-conduct discharge, it gave due con- 
sideration to any error committed by the law officer and 
any prejudice flowing therefrom.” 

The decision of the board of review was affirmed 
U.S. v. Reiner, 8 USCMA 101, 23 CMR 325. 


DURESS—iInstructions on. 


® The accused was confined in the post brig. He and 
two other prisoners, Private E. B. Severson and Private 
D. W. Schacht, were sent out as a working party guarded 
by Private T. E. White. 

While working, “Severson told White that he had in- 
herited $64,000.00 from his grandmother. The money 
was in the possession of his girl friend and could be 
obtained from her in Baltimore. He asked White if 
he would ‘go over the hill’ for $32,000.00. White replied 
that he ‘probably would go over and come back and go 
over again.’ Severson then told him that ‘h[e] and 
Schacht were going’ to make an escape. White ‘studied’ 
the matter ‘a minute’ and agreed.” Thereupon, the 
entire group left and went to the parking lot ad- 
joining the Post Infirmary. Pretending to police the 
area, they looked for a car. Severson found a ranch 
wagon in which the keys had been left. They got into 
the vehicle. The accused was the last one to enter. 
With White driving, they left the post and proceeded 
toward White’s home in Tuxedo, Maryland. 

A number of charges were filed against the accused. 
“In addition to a charge of desertion, for which he had 
been originally confined, the accused was charged with 
a second act of desertion, conspiracy to commit an escape 
from confinement, the escape itself, and with the larceny 
of the ranch wagon. He was convicted of all the charges 
and sentenced to a dishonorable discharge, total for- 
feitures, confinement at hard labor for nine years, and 
reduction to the grade of private. The convening au- 
thority approved the findings of guilty, but modified 
the sentence by reducing the period of confinement to 
five years. The board of review set aside the findings 
of guilty of the conspiracy charge and further modified 
the sentence by reducing the confinement to two years.” 
The Court of Military Appeals granted review to con- 
sider a number of the accused’s claims of error. 

One of the contentions of the accused was that the in- 
structions in his defense of duress were erroneous. 
“The law officer advised the court members that duress 
was a defense to the offenses charged. In part, he told 
them that the ‘coercion exerted upon the accused must 
have been of such a nature as to induce in him a well- 
grounded and reasonable apprehension that if he did 
not commit the offense, he would immediately be killed 
or would immediately suffer serious bodily injury.’ ” 
The accused conceded the correctness of the instruction 
“insofar as it relates to the ‘most severe forms of fel- 
onies.’”’ However, he denied its correctness “as applied 
to the offenses charged.” 

The Court noted that it had “uncovered no case which 
accepts less than the requirement of serious personal 
injury as a basis for the defense of duress in a criminal 
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case.” It pointed out that “at least superficially, the 
normal test of duress seems inappropriate when applied 
to a simple disorder or some other offense which carries 
a very minor punishment,” but concluded: “We need 
not, however, decide the question. Indisputably, all the 
offenses charged here are serious. The permissible 
punishment for each includes a dishonorable discharge.” 
The Court held that “the law officer’s instructions on 
duress were legally correct.” U. S. v. Brookman, 7 
USCMA 729, 23 CMR 193. 


FAILURE TO OBEY A LAWFUL ORDER—Specification alleging fail- 
ure to obey a travel order failed to state offense because the au- 
thority of the officer to issue the order was not alleged. 


@ The accused was tried for absence without leave and 
failure to obey a lawful order, violations of Articles 86 
and 92, UCMJ, respectively. “Pursuant to his plea of 
guilty, a general court-martial convicted him as 
charged, and sentenced him to dishonorable discharge, 
total forfeitures and confinement for fifteen months. 
The convening authority approved the findings but re- 
duced the sentence so as to provide only for bad-conduct 
discharge, total forfeitures, and confinement for nine 
months, and a board of review affirmed.” The accused 
petitioned the United States Court of Military Appeals, 
alleging that the specification charging failure to obey 
a lawful order failed to state an offense for the reason 
that the order as set out in the specification was un- 
lawful and invalid and accused was not required to 
obey it. The Court granted review. 
The charge and specification read as follows: 


“‘Charge II: Violation of the Uniform Code of 
Military Justice, Article 92 

“ ‘Specification: In that * * * having knowledge 
of a lawful order issued by Chief Warrant Officer 
* * * in substance and effect, to wit: to depart 
from * * *, and proceed directly to * * *, an 
order which it was his duty to obey, did, * * * 
fail to obey the same.’ ” 


As to the question of the deficiency of specification, 
the majority of the Court said: “From the terms of the 
specification, it is plain that accused was charged with 
having violated a travel order issued by Chief Warrant 
Officer * * *, but it is not alleged in the specification 
nor can it be ascertained therefrom that the warrant 
officer issued the order in a representative capacity for 
and in behalf of a superior. Therefore, our sole concern 
is whether * * * [the officer] had authority to issue 
such an order in his own name, for if he did not, then 
the order would fall of its own infirmities. United States 
v. Marsh, 3 USCMA 48, 11 CMR 48. 

“Authority to issue travel orders for military person- 
nel is prescribed by law and regulations and we are un- 
able to perceive, under any pertinent provisions, a legal 
basis to support the order issued him in this instance. 
Indeed, appellate Government counsel acknowledge 
that they cannot distinguish the instant case from 
Marsh, supra, wherein a commissioned officer whose 
order was allegedly violated was held to have no author- 
ity to issue a similar order.” 

The accused’s conviction under Article 92 was re- 
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versed. The charge and specification under which that 
conviction was laid were dismissed, and the record was 
returned for assessment of a sentence appropriate for 
the valid conviction of unauthorized absence. U. S. v. 
Matthews, 8 USCMA 94, 23 CMR 318. 


SERVICE RECORD ENTRIES—EVIDENCE—Presumption of regularity 
can be relied upon to establish officiality of service record entries 
signed by a subordinate officer without reflecting his authority to 
make the entry. 


@ The accused pleaded guilty to two specifications al- 
leging housebreaking and two specifications charging 
larcenies, all in violation of UCMJ. Before imposing 
a sentence, the court-martial was permitted to consider 
three of his prior service convictions, and the question 
which concerned the United States Court of Military 
Appeals was the admissibility of four of the documents 
which were used to supply the evidence. 

“There were in all six documents introduced, and 
they consisted of one court memorandum and a supple- 
mental page for each of the convictions upon which the 
prior courts-martial of the accused were recorded. They 
were marked for identification Exhibits 1 through 6, 
and, when offered, defense counsel stated he had no ob- 
jection to their receipt into evidence. Four of the ex- 
hibits which involve two prior convictions are under 
attack, and the basis for their being assailed arises out 
of the fact that they were signed by a subordinate officer 
without reflecting that his signature was affixed by di- 
rection of the commanding officer. A board of review 
in the office of The Judge Advocate General of the Navy 
held the exhibits admissible and advanced alternative 
reasons to support its conclusion. In substance, they 
were that Naval regulations contained in the Bureau 
of Naval Personnel Manual did not require the com- 
mand line entry on personnel records, or, if they did, 
the presumption of regularity attending official records 
would support the conclusion that the executing officer 
performed his duty by direction of his commnding of- 
ficer. The board accordingly affirmed the sentence as 
rendered and the findings, except as to one specification 
under the first charge, which was held to be legally in- 
sufficient and which was reduced to a finding that 
accused was guilty of a simple disorder. 

“Apparently because boards of review in the office of 
The Judge Advocate General of the Navy have reached 
contrary results in similar cases, The Judge Advocate 
General has certified the question to us for decision. 

“Articles B—2316 and B—2316A, Bureau of Naval Per- 
sonnel Manual, provide in pertinent part that the orig- 
inal and all copies of the court memoranda with which 
we are concerned will be signed by the commanding 
officer or an officer designated by him to make such 
service record entries. Those articles go on to state that 
on the face of these memoranda the rank and official 
title of the officer signing shall be recorded and that it 
will be executed in conformity with Article B-2305 (9). 
That article provides: 


‘The signature of either the commanding officer, 
executive officer, or other officer designated by the 
commanding officer, is required on each court 
memorandum (p. 6) and individual order to adjust 
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pay account (p. 7), and after each entry in the 
leave record and the record of time not served 
(p. 8). The original and carbon copies of pages 
6 and 7 must be signed. (Change No. 9.)’ 


“The foregoing regulations, standing alone, would 
pose no reason to reject the introduction of the exhibits, 
but defense counsel calls our attention to Article B—2305 
(1), which provides: 


‘The purpose of signatures in the service record 
is to show that the entries are made by proper au- 
thority as represented by the person signing them. 
The signing of the service record also keeps the cog- 
nizant officer aware of the correctness of record 
maintenance and helps to guard against erroneous 
entries. It is therefore incumbent upon command- 
ing officers to assure that service record entries are 
being signed only by authorized reliable person- 
nel. The rank and title of the officer signing is 
required. (See art. 1608, U. S. Navy Regu- 
lations.)’ 

“It is the cross-reference cited in the foregoing ar- 
ticle which introduces some uncertainty in the record. 
Article 1608, United States Navy Regulations, to which 
reference is made, has a provision which must be con- 
sidered in order to properly dispose of this issue. It is 
contained in the fourth numbered paragraph and pro- 
vides: 

‘In official correspondence signed by subordinate 
officers for a senior, the words ‘Deputy’ or similar 
title, ‘Chief of Staff,’ or ‘By direction,’ as appro- 
priate, shall appear below the signature of the sub- 
ordinate officer * * *.’ 

“In passing, it is worthy of note that Article 1601, 
United States Navy Regulations, defines ‘official corre- 
spondence’ as follows: 

‘The term ‘official correspondence’ as used in 
these regulations shall be construed to mean all re- 
corded communications sent or received by a per- 
son in the Naval Establishment in the execution of 
the duties of his office.’ ” 


Agreeing with appellate defense counsel, the Court 
held that, “when the regulations are construed as a 
whole, a subordinate officer making entries in court 
memoranda should indicate below his signature that he 
does so ‘by direction’.” 


Turning to a discussion of the principle of whether 
the presumption of regularity can be relied upon to es- 
tablish the officiality of the exhibits, the Court cited its 
language in United States v. Masusock, 1 USCMA 32, 
1 CMR 32, wherein it enunciated the following rule: 


“¢* * * there is a presumption that the records 
emanating from official unit sources are the records 
required by regulation to be kept and that the per- 
son recording even though not shown as the com- 


manding officer knew or had the duty to know or > 
ascertain the truth of the facts or events recorded. 
Courts have long indulged in the legal presumption 
of regularity in the conduct of governmental af- 
fairs. United States v. Pugh, 99 U. S. 265, 271, 25 
L ed 322, 324, — S Ct —; Johnson v. United States, 
225 U. S. 405, 411, 56 L ed 1142, 1144, 32 S Ct 748. 


In the absence of a showing to the contrary, this @ 


Court must presume that the Army and its officials © 
carry out their administrative affairs in accordance 
with regulations and that morning reports reach the 
level of other official documents.’ ” 


Adhering to “the rule announced in Masusock, supra, 
that in the absence of any evidence to the contrary, 
the delegation of the authority is presumed,” the Court 
said: “There would be little reason for an officer to 
make false entries, and the task of recording personnel 
data is not so desirable that it would likely be carried 
out by volunteers. Here, as in Masusock, we have the 
alternative of assuming that the commanding officer as- 
signed the recording officer to the maintenance of ac- 
cused’s personnel file in this case or assuming that the 
officer arrogated to himself that function. We again 
choose the former as being within the realm of ordinary 
standards of conduct. We are not constrained one whit 
in this choice by the fact that the recording officer in 
this case was a legal officer. While, as appellate de- 
fense counsel asserts in his brief, there may be ‘dangers 
and evils inherent in such practices’ that such a dual 
functionary will make entries in service records with 
a view to prosecution, there is no such showing with 
regard to the recordations made in this case; and on 
their face they reflect a fait accompli, not questionable 
entries recorded with an eye to prosecution. When, as 
here, there is not the slightest suggestion that the re- 
cording officer was not detailed to make the entries, we 
hold that they meet the tests of official documents. 
That holding answers the certified question in the af- 
firmative—the exhibits were properly admitted into 
evidence.” 

The decision of the board of review was affirmed. 
U. S. v. Moore, 8 USCMA 116, 23 CMR 340. 


NOTE: Absence without proper authority/Missing 
movement— 

In a case in which the accused was tried and 
convicted of being absent from his unit without 
proper authority for about a week and of missing — 
the movement of his unit through neglect during the © 
same week, the United States Court of Military Ap- | 


peals held: “In the present case the absence al- 
leged in both charges is the same absence and the 
unauthorized absence is therefore included in the 
missing movement offense charged. They are, 
therefore, multiplicious.” U.S. v. Posnick, USCMA ~ 
No. 9405, decided August 16, 1957. 





NOTICE 
To meet the ever-present need for safety in the oper- 
ations of small boats, the United States Coast Guard 
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published MOTORBOAT SAFETY. Copies may be obtained 
by addressing requests to the United States Coast @ 
Guard Headquarters, Washington 25, D. C. 
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